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Action Title: | Periodic review
Date: | 10/18/00

This information is required pursuant to the Administrative Process Act § 9-6.14:25, Executive Order Twenty-Five
(98), and Executive Order Fifty-Eight (99) which outline procedures for periodic review of regulations of agencies
within the executive branch. Each existing regulation is to be reviewed at least once every three years and measured
against the specific public health, safety, and welfare goals assigned by agencies during the promulgation process.

This form should be used where the agency is planning to amend or repeal an existing regulation and is required to
be submitted to the Registrar of Regulations as a Notice of Intended Regulatory Action (NOIRA) pursuant to the
Administrative Process Act § 9-6.14:7.1 (B).

Please provide a brief summary of the regulation. There is no need to state each provision; instead give
a general description of the regulation and alert the reader to its subject matter and intent.

Regulations are promulgated to provide educationa and supervison requirements for the
certification of sex offender treetment providers. Provisions aso establish requirements for
renewa or reinstatement of a certificate, Standards of conduct, requirements for supervison of
unlicensed personnel, and fees to support the regulatory and disciplinary activities of the board.
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Basis

Please identify the state and/or federal source of legal authority for the regulation. The discussion of this
authority should include a description of its scope and the extent to which the authority is mandatory or
discretionary. Where applicable, explain where the regulation exceeds the minimum requirements of the
state and/or federal mandate.

The statutory authority for thisregulation isfound in 8 54.1-2400 and Chapter 36 of Title
54.1 of the Code of Virginia.

Section 54.1- 2400 establishes the generd powers and duties of health regulatory boards
including the responsihility to establish qualifications for licensure, to set fees and schedules for
renewd, to establish requirements for an inactive license and to promulgate regulations, in
accordance with the Administrative Process Act, which are reasonable and necessary to effectively
adminigter the regulatory system.

8 54.1-2400. General powers and duties of health regulatory boards.--The general powers
and duties of health regulatory boards shall be:

1. To establish the qualifications for registration, certification or licensure in accordance
with the applicable law which are necessary to ensure competence and integrity to
engage in the regulated professions.

2. To examine or cause to be examined applicants for certification or licensure. Unless
otherwise required by law, examinations shall be administered in writing or shall be a
demonstration of manual skills.

3. To register, certify or license qualified applicants as practitioners of the particular
profession or professions regulated by such board.

4. To establish schedules for renewals of registration, certification and licensure.

5. To lewy and collect fees for application processing, examination, registration,
certification or licensure and renewal that are sufficient to cover all expenses for the
administration and operation of the Department of Health Professions, the Board of
Health Professions and the health regulatory boards.

6. To promulgate regulations in accordance with the Administrative Process Act (8 9
6.14:1 et seq.) which are reasonable and necessary to administer effectively the
regulatory system. Such regulations shall not conflict with the purposes and intent of
this chapter or of Chapter 1 and Chapter 25 of thistitle.

7. To revoke, suspend, restrict, or refuse to issue or renew a registration, certificate or
license which such board has authority to issue for causes enumerated in applicable
law and regulations.
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8. To appoint designees fromtheir membership or immediate staff to coordinate with the
Intervention Program Committee and to implement, as is necessary, the provisions of
Chapter 25.1 (8 54.1-2515 et seq.) of this title. Each health regulatory board shall
appoint one such designee.

9. To take appropriate disciplinary action for violations of applicable law and
regulations.

10. To appoint a special conference committee, composed of not less than two members
of a health regulatory board, to act in accordance with § 9-6.14:11 upon receipt of
information that a practitioner of the appropriate board may be subject to
disciplinary action. The special conference committee may (i) exonerate the
practitioner; (ii) reinstate the practitioner; (iii) place the practitioner on probation
with such terms as it may deem appropriate; (iv) reprimand the practitioner; (V)
modify a previous order; and (vi) impose a monetary penalty pursuant to 8§ 54.1-
2401. The order of the special conference committee shall become final thirty days
after service of the order unless a written request to the board for a hearing is
received within such time. If service of the decision to a party is accomplished by
mail, three days shall be added to the thirty-day period. Upon receiving a timely
written request for a hearing, the board or a panel of the board shall then proceed
with a hearing as provided in § 9-6.14:12, and the action of the committee shall be
vacated. This subdivision shall not be construed to affect the authority or procedures
of the Boards of Medicine and Nursing pursuant to 88 54.1-2919 and 54.1-3010.

11. To convene, at their discretion, a panel consisting of at least five board members or,
if a quorum of the board is less than five members, consisting of a quorum of the
member s to conduct formal proceedings pursuant to 8 9-6.14:12, decide the case, and
issue a final agency case decision. Any decision rendered by majority vote of such
panel shall have the same effect as if made by the full board and shall be subject to
court review in accordance with the Administrative Process Act. No member who
participates in an informal proceeding conducted in accordance with § 9-6.14:11
shall serve on a panel conducting formal proceedings pursuant to 8 9-6.14:12 to
consider the same matter.

12. Toissueinactive licenses and certificates and promulgate regulationsto carry out such
purpose. Such regulations shall include, but not be limited to, the qualifications,
renewal fees, and conditions for reactivation of such licenses or certificates.

Public Comment

Please summarize all public comment received as the result of the Notice of Periodic Review published in
the Virginia Register and provide the agency response. Where applicable, describe critical issues or
particular areas of concern in the regulation. Also please indicate if an informal advisory group was or will
be formed for purposes of assisting in the periodic review or development of a proposal.
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An announcement of the board's review of its regulations governing the licensure of occupationa
therapists was posted on the Virginia Regulatory Townhall, sent to the Registrar of Regulations,
and sent to persons on the Public Participation Guiddines mailing list for the board. Public
comment was received until August 2, 2000. During the 30-day comment period, no comments
were received from members of the public.

The Advisory Board on Occupational Thergpy held a public meeting on August 10, 2000 to
conduct areview of regulations and discuss related issues, such as appropriate supervision of
unlicensed assistants and criteriafor assuring continued competency. Based on the concerns
expressed by licensees about their respongibilities in the supervison of unlicensed assistants and
the statutory mandate to have some evidence of continued competency, the Advisory Board
voted to request that the Board recommend amendments to regulations.

= 1 o ENERSS

Please provide a description of the specific and measurable goals of the regulation. Detail the
effectiveness of the regulation in achieving such goals and the specific reasons the agency has
determined that the regulation is essential to protect the health, safety or welfare of citizens. In addition,
please indicate whether the regulation is clearly written and easily understandable by the individuals and
entities affected.

The godsfor thisregulation are asfollows:
1) Achieve ahigh leve of satisfaction for gpplication and renewd processesfor dl licensed
practitioners.

The Board reviewed the responses of recent licensees on the Customer Service Satisfaction
Surveys and determined that the gpplication process and renewa of certification was effectivein
that ingtructions for making application are clear and easy to understand and complete. Of those
that responded, 92.9% agreed or strongly agreed that the ingtructions were easy to understand;
87.1% agreed or strongly agreed that the application was processed promptly; and 89.4% agreed
or strongly agreed that the forms were easy to complete. Therefore, no changesin regulations
are being considered in the gpplication process.

Thereis arecommendation to clarify the rules on practice by an applicant while waiting for the
results of the examination. According to § 54.1-2956.5 of the Code of Virginia, an applicant is
permitted to practice occupationd therapy with aredtriction on the title that may be used. Since
the Board staff sometimes receives questions about practice, it is gpparent that the public and the
regulated entities would be well-served by dlarifying therule.

2) Review regulations to ensure congstency and gpplication to the current practice of
occupationa therapy.

Chapter 227 of the 1997 Acts of the Assembly mandated the Board of Medicine to promulgate
regulations to assure that licensed practitioners continue to be competent in the current practice
of occupationa therapy. The Board has dready adopted proposed amendments, which are



Town Hall Agency Background Document Form: TH- 06

intended to establish requirements for renewa of licensure to include continuing competency as
evidenced by 160 hours of active practice each biennium and the completion of at least 20 hours
of continuing learning activities. The proposed amendments aso establish an inactive license

for licensees who are not engaged in practice and do not want to meet the requirements for
renewa of an active license. Findly, proposed amendments sat forth the conditions which must
be met to reactivate an inactive license or reindtate a lgpsed license.

The goal d the Advisory Board on Occupationd Thergpy and the intent of the Board was to
develop requirements that would: 1) encourage learner-directed continuing education through
which a practitioner can identify a practice question or problem, seek the learning activity which
provides needed information or teaches a new skill, and thereby, enhance his expertise or ability
to practice; 2) offer a choice of content and form that is flexible enough to meet the needs of
occupationd thergpidts in a variety of practice sgitings in any location in Virginia; and 3) assure
the public that occupationa therapist are current in their skills and competencies.

The Boad is awating permisson to publish the proposed regulation, after which a public
comment period and a public hearing will be held.

Currently, occupationa therapy assistants are not regulated by the Board of Medicine and are
only accountable to their supervising occupationd therapists. There are no educationa or
training requirements and no evidence of minima competency. Regulations clearly sate that
the occupationd thergpist is responsible for supervison of occupationd therapy personnel
who work under his direction, but it is not explicitly stated that the initid assessment and
evauation of apatient and dinicd decisgons requiring professond judgement should only be
performed by alicensed O.T. To ensure the hedlth and safety of the public, the Board is
recommending language be added accordingly.

Since the profession of occupationd therapy has responsbility for providing hedlth care services
to some of the most vulnerable and frail members of the public, regulaions which st minimal
competencies and standards for practice are essential. The Board has determined that the
requirements for initid licensure are consstent with nationd standards, but that evidence of
continuing education and practice is necessary to ensure that an occupationa therapist has
remained competent to practice.

Alternatives

Please describe the specific alternatives for achieving the purpose of the existing regulation that have
been considered as a part of the periodic review process. This description should include an explanation
of why such alternatives were rejected and this regulation reflects the least burdensome alternative
available for achieving the purpose of the regulation.

The two mgor issues facing the Board in the regulation of occupationd thergpists and the
dternatives to dealing with those issues are discussed below:

1. Continuing competency hours
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The Advisory Board considered the options for continuing competency and
recommended that a minimum number of hours of active practice in a biennium combined with a
small number of continuing learning activities would provide the assurance that an occupationa
therapist was maintaining his current knowledge and skills and being exposed to new idess,
techniques and technologies. The proposed requirements will only necessitate that someone
actively practice for 160 hours (the equivaent of 4 weeks) within abiennium and have atota of
20 hours of continuing learning, 10 of which may be totdly sdf-directed study or activity.
Occupationd therapists who recommended these requirements believe that they are minima and
will not present a burden for compliance. In 31 of the 50 states, there are requirements for
continuing education or competency; the requirement ranges between 10 to 30 hours per year.

The avallability of continuing learning opportunities and hours was discussed and
considered in the adoption of these regulations. In many organizations where occupationa
therapists are employed, such as hospitals or school systems, attendance at in-service courses and
presentations are expectations of employment and part of the employee' s evauation. Courses
are available without any charge through ahospita or other health care organization which
provides continuing education for persons on staff. Entities which employ occupationa
thergpidts, such as home hedth agencies, aso routindy make in-service training available and
encourage participation by their employees. Since an occupationd therapist is only required to
obtain 5 hours per year of Type 1 continuing learning (Type 1 must be offered and documented
by a recognized entity such as a hospita or other organization), those hours could be obtained
during the hours of employment at no cost to the employee.

For those occupationd thergpists who do not have such in-service training reedily
avallable, the Virginia Occupationd Thergpy Associaion has sate conferences in different parts
of Virginiawhich offer the sufficient number of continuing education hours. The VOTA isdso
divided into regiond didtricts, each of which offer continuing education at their meetings.

Y early membership in the VOTA is $40, but it is not necessary to be amember of the VOTA to
attend one of the district meetings and obtain the continuing education offered.

The American Occupationd Therapy Association offers a number of continuing learning
opportunities ranging from its annua convention to courses by teleconferencing. On their
webgite, thereis alengthy list of continuing education offerings, including: & on-line workshops
in which the practitioner can participate and communicate with faculty through e-mall
(participation can occur at any time of the day or night); b) courses on disk, which rangein costs
from $17 to $62 and could be shared by anumber of O. T.’s; and c) telephone seminars at which
the course would be transmitted to a Site for an average cost of $115. Since occupational
thergpigs typically work within organizations, costs for these offerings could be underwritten by
the employer or shared by agroup of O. T.'s,

The 5 hours per year of Type Il continuing learning is slf-directed and sdlf-verified. Itis
the type of learning in which every professond should routingly be engaged, congsting of
reading journds, learning from colleagues, or saif-study of any type. There should be no cost to
the O. T. for acquiring hours of Type I learning.

Requirement for active practice hours
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The current regulations require 160 hours of supervised practice for an gpplicant or a lapsed
licensee who has been out of practice for Sx or more years. In adopting regulations for licensure,
the Advisory Board strongly recommended changing the regulation to require supervised practice
for anyone who has not actively practiced for two or more years. With the changes occurring in
hedlth care, an occupationd thergpist who has not practiced at least 160 hours over a two-year
period haslikdly not remained current with professona knowledge and skills.

An occupationa therapigs who is mantaning an active license to practice should be
required to work a minimal number of hours during the biennium in order to keep up with arapidly
changing, highly technicd fidd. The requirement of 160 hours of practice (the equivadent of four
weeks) with a two-year period is easily obtainable, even for persons who are working only on a
part-time bass.

To accommodate persons whose practice as an occupationa therapist may now include
educationd, adminigtrative, supervisory or consultative services rather than direct patient care, the
Board added a definition of “active practicg’ to clarify that those professond activities were
acceptable for the purpose of fulfilling the renewd or initid licensure requirements.

For those practitioners who have not engaged in practice for more than Sx years, the
Board considered whether it should be necessary to require retesting as a messure of minimd
competency. It decided to adopt a less regtrictive requirement of practice under supervison for
320 hours before relicensure or initid licensure. Therefore, for those persons who have been out
of practice for two or more years, the proposed regulations would require supervised practice
before a license could be issued, reactivated or reingtated. Such persons would be able to have
employment in occupationd thergpy, but they would not be able to cdl themsdves occupationa
thergpists or function as licensees until the board-gpproved practice under supervison was
completed - either 160 hours in two months (2 to 6 years) or 320 hours in four months (sx or
more years).

2. Supervision of unlicensed per sonsto ensur e compliance with law and regulation and
providefor public protection:

Members of the profession are often faced with issues related to the appropriate use of
unlicensed assgantsin practice. The Code of Virginia permits practice by unlicensed assstants
but also redtricts the practice of occupationd therapy as defined in § 54.1-2900 to persons who
hold alicense from the Board. Licensees often have a dilemma about what tasks congtitute
practice and what tasks may be appropriately delegated.

To addressissues related to the competency and use of unlicensed personsin practice, the Board
has considered a variety of possible actions. It has considered the possibility of legidative
actions to regulate assstants, so there would be some measure of their competency and recourse
for their actions. A study by the Board of Hedlth Professonsis currently being conducted, and
there would gppear to be insufficient evidence of risk of harm to warrant licensure of these
persons, provided they are appropriately supervised in the performance of delegated tasks which
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are commensurate with their training. Therefore, the Board is not recommending regulation of
assgants but rether clarification of its regulation on supervision.

To provide greeter regulatory clarity, the Board has reviewed the regulations of the Board of
Nursing for delegation of certain tasks to unlicensed persons. While the nursing regulations are
more extensive than isrequired for this Board, there are severa provisonsthat could be
goplicable in assuring the appropriate delegation of atask to an unlicensed person. Those
regulations specify that tasks and leve of supervison must be gppropriate to the leve of
competency of the licensed person and consistent with other related factors. Likewise, the Board
has considered incorporation of language smilar to that governing the use of unlicensed persons
by licenseesin the medical profession in § 54.1-2901 of the Code of Virginia. Under exceptions
to the practice of medicine, the Code permits delegation of activities or functions that are non
discretionary and do not require the exercise of professona judgment and are normdly and
customarily delegated by practitioners of the hedling arts. Such a sandard may serve to provide
clarity to the issue of delegation and practice of unlicensed personsin the practice of

occupationd therapy.

Recommendation

Please state whether the agency is recommending the regulation be amended or terminated and the
reasons such a recommendation is being made.

The board is recommending amendments to its regulations for the licensure of occupationa
therapists in order to address concerns about the adequacy of supervision for unlicensed

assigtants and the competency of practitioners who are renewing their licenses. Proposed
regulations establishing requirementsfor continuing competency have alr eady been
submitted for review by the executive branch and will not be included in the Notice of
Intended Regulatory Action resulting from thisreview. Other amendments are recommended
for greater clarity for the regulated entities.

Please detail any changes that would be implemented.

18 VAC 85-80-36. New section on practice while awaiting examination results.

Based on a recommendation from staff who often receive inquiries from applicants, the Board
suggests that a new section be added to clarify the conditions by which an applicant can practice
occupationa therapy while waiting the examination results, consstent with § 54.1-2956.5 of the
Code of Virginia

18 VAC 85-80-70. Biennial renewal of licensure.

An editorid change is recommended to eliminate duplication in language.

18 VAC 85-80-110. Supervisory responsibilities.
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Amendments to regulations are recommended to clarify the supervisory respongibilitiesin
response to concerns about the appropriate functions for unlicensed assistive personnd. As
discussed in the "Alternatives' section, the board intends to consider regulatory provisions which
will ensure that the licensed occupationa thergpist is responsible for the initid assessment and
evauation and for development of atreatment plan. Clinical decison and tasks that require
professona knowledge and judgment should not be delegated to unlicensed ass stants and that
the licensee remains fully respongible for patient safety and outcomes.

Family Impact Statement

Please provide a preliminary analysis of the proposed regulatory action that assesses the potential impact
on the institution of the family and family stability including the extent to which the regulatory action will: 1)
strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their
children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of
responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode
the marital commitment; and 4) increase or decrease disposable family income.

Inits preliminary analyss of the proposed regulatory action, the agency has determined that
thereis no potentia impact on the inditution of the family and family stability and no effect on
family income.



